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The trial court granted the defendants, Diversified
Systens, Inc. (“Diversified”) and its attorney, WlliamT. At
(“Al't”), summary judgnent on the conplaint for nalicious
prosecuti on and abuse of process filed by the plaintiffs,
Resi dents Agai nst Industrial Landfill Expansion, Inc. (“RAILE")
and six individuals? (collectively, “the plaintiffs”). Dianna
Wllians (“WIllians”) is the only plaintiff who has appeal ed.

She presents the follow ng questions for our review

1. Didthe trial court err in granting
sunmary judgnment in favor of Diversified and
Alt?

2. Didthe trial court err in failing to
continue Diversified s and Alt’s notions for

summary judgnent in order to allow further
di scovery?

l. Fact s

The events leading to this litigation began in 1990,
when Diversified applied to the Tennessee Departnent of
Envi ronment and Conservation for a permt to expand a | andfill
near At hens, Tennessee, which it had operated since approximately
1981. Diversified s application precipitated the incorporation
of RAILE by several area residents concerned with the landfill’s
safety and environnental inpact. The appellant WIIlians was not

involved in the initial formati on of RAILE

'For ease of reference, Diversified and Alt will be collectively
referred to as “the defendants.”

“The i ndi vi dual plaintiffs are Perry Russell, Don Beal, Betty Beal, Gary
Long, Judy Long and the appellant, Dianna WIIliams.
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Menbers of RAILE, not including WIIlians, subsequently
participated in a public hearing regarding the proposed |andfil
expansi on and submtted witten comments on the subject. They
al so appeared before the McM nn County Conm ssion, seeking a
resol uti on opposing the expansion of the landfill. During these
appear ances, nenbers of RAILE made various statenents regarding
prior contam nation problens at the landfill and the suitability

of the proposed expansi on.

VWiile WIlianms first becane involved with RAILE in
1992, her initial participation was limted to opposing an
i ncinerator that had been proposed by a conpany other than

Di versi fi ed. In her sworn affidavit, WIllians states as foll ows:

Prior to the tinme that Diversified sued ne
for $13.2 million in March 1993, | had not
participated in any public hearings or McM nn
County Comm ssion neetings concerning the

M ne Road Landfill® | had not nmde any
statements concerning the landfill to
governnent officials or to the press.

| did attend approximtely three RAILE
nmeetings at which the Mne Road Landfill was
di scussed and al so attended a public hearing
concerning the proposed M ne Road Landfi l
expansion in August 1993. | did not speak
about mnmy concerns regarding the landfill
expansi on at the public hearing in August
1993 because of the $13.2 million |l awsuit
that [Diversified] had fil ed agai nst ne.
This was the extent of ny involvenent with
RAI LE concerning the M ne Road Landfill.

In June, 1991, prior to Wllians’ initial involvenent
with RAILE, that organization filed suit against Diversified in

the United States District Court for the Eastern District of

*This is the landfill at which Diversified proposed its expansion.
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Tennessee. RAILE s suit was an effort to renedy the di scharge of
pol lutants fromthe Mne Road Landfill into two area streans.

The District Court held that Diversified was required to obtain a
di scharge permt.* Pursuant to a February 10, 1993, settl enent
agreenent in the federal court action, Diversified agreed to
apply for a discharge permt, to conply with pollution
limtations in the nmeantine, and to pay the fees and expenses of

RAI LE s attorneys.

Approxi mately one nonth after the settlenent agreenent
was executed, Diversified filed suit in state court against RAILE
and nine nanmed individuals, including Wllianms. Three “John Doe”
def endants were also sued. Diversified was represented by At in
that action. The conplaint, which was signed by Alt, sought
$13.2 mllion in conpensatory and punitive damages for alleged
wrongful interference with Diversified s business relations.
Specifically, Diversified alleged that RAILE and the individua
def endants had made fal se and malicious statenents to state
officials and to the general public in an effort to defeat its
application for a landfill expansion permt, and had sought to
destroy Diversified s existing landfill operation by influencing
ot hers to cease doi ng busi ness and/or breach contracts with
Diversified. Significantly, the conplaint failed to contain any
specific allegations regarding any statenents or actions by

WIIlians.

‘See Residents Agai nst Industrial Landfill Expansion v. Diversified
Systems, Inc., 804 F.Supp. 1036 (E.D.Tenn. 1992).
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On May 24, 1993, the trial court dism ssed
Diversified s conplaint for failure to state a clai mupon which
relief could be granted. The trial court denied Diversified s
notion to anmend its conplaint, and Diversified appealed to this
court. We reversed the trial court’s decision and renmanded the
case to the trial court.® Thereafter, on May 18, 1994,
Diversified, without anending its conplaint, served the

defendants with a notice of voluntary dism ssal

The plaintiffs, including the appellant Wlliams, filed
the instant action on June 23, 1994, alleging that Diversified
and its attorney, Alt, were guilty of malicious prosecution and
abuse of process as a result of the lawsuit filed by D versified
agai nst RAILE and the various individuals. |In addition to the
general allegations supporting their causes of action, the
plaintiffs alleged that Diversified and At filed the prior suit
i n order to punish, harass, and silence RAILE, its nenbers, and

ot her concerned citizens of McM nn County.

Following the filing of the instant malicious
prosecution action, the plaintiffs served Diversified and At
with interrogatories and a request for production of docunents.
Diversified and Alt responded by noving for a protective order
and a stay of discovery. WIllians then filed a notion to conpel.
The trial court stayed all discovery, except for the depositions
of the plaintiffs and three of Diversified s current and forner

officers. The plaintiffs proceeded to depose these officers, and

°See Diversified Systems, Inc. v. Residents Against |Industrial Landfill
Expansion, Inc., et al., C/A No. 03A01-9310-CV-00348, 1994 WL 66651
(Tenn. App., E.S., filed March 7, 1994, Sanders, J.).
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t he def endants comenced the depositions of the plaintiffs. A

di spute arose regardi ng discovery, resulting in the filing of
further notions by both sides. The trial court ultimately stayed
further discovery pending the filing of notions for summary
judgnent by the defendants. 1In its order, the trial

court stated that, upon request of the plaintiffs in their
response to the forthcom ng notions for sunmary judgnent, it
woul d consider permtting additional discovery before ruling on

t he noti ons.

The plaintiffs’ response to the notions for summary
j udgnment that were subsequently filed by Diversified and At
i ncl uded extensive and specific requests for further discovery.
The trial court, however, denied the plaintiffs’ requests and
granted summary judgnment in favor of both Diversified and Alt.
In so doing, it found that further discovery was not necessary;
that the facts “would have led an ordinarily prudent person to
believe that plaintiffs herein were guilty of tortious
interference with [Diversified s] business interests”; and that
there was no “genuine issue of material fact to support a finding
that [Alt] acted with malice in advising his client to proceed
with a civil action or that he was not fully informed of the

rel evant allegations by his client.”

1. Standard of Revi ew

We neasure the propriety of the trial court’s grant of

summary judgnent agai nst the standard of Rule 56. 04,



Tenn. R G v.P., which provides that summary judgnent is

appropri ate where

t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
mat erial fact and that the noving party is
entitled to a judgnent as a matter of | aw

We al so note that the nonnoving party, in this case Wllians, is
entitled to the benefit of any doubt. Byrd v. Hall, 847 S.W2d
208, 211 (Tenn. 1993). The court nust “take the strongest
legitimate view of the evidence in favor of the nonnoving party,
allow all reasonable inferences in favor of that party, and

di scard all countervailing evidence.” 1d. at 210-11. All facts
supporting the position of the nonnovant nust be accepted as true
by the trial court. 1d. at 212. It is only when the materi al
facts are undi sputed and concl usively denonstrate that the novant
is entitled to a judgnent that a trial court is justified in
depriving a claimant of its right to a plenary trial; in al

other instances, a trial on the nerits is required. Summary
judgnent “is clearly not designed to serve as a substitute for

the trial of genuine and material factual matters.” 1d. at 210.

When reviewi ng a grant of summary judgnent, an
appel l ate court nust decide anew if judgnent in a summary fashion
is appropriate. Cowden v. Sovran Bank/Central South, 816 S.W 2d
741, 744 (Tenn. 1991); Gonzalez v. Alman Constr. Co., 857 S.w2d

42, 44-45 (Tenn. App. 1993). Since this deternm nation involves a

question of law, there is no presunption of correctness as to the



trial court’s judgnent. 1d.; Henbree v. State, 925 S.W2d 513,

515 (Tenn. 1996).

I[1l. The Parties’ Contentions

Wl lians argues that the judgnment of the trial court
shoul d be vacated for several reasons. She contends that summary
j udgnment was i nappropriate because the defendants did not carry
their burden of establishing (1) a lack of nmaterial factua
i ssues and (2) entitlenent to judgnent as a matter of law. In
the alternative, she insists that the trial court’s denial of the
plaintiffs request for further discovery constitutes error, in
that it prevented the plaintiffs fromfully and adequately
respondi ng to the defendants’ notions for summary judgnent. She
argues that her lack of participation in RAILE s opposition to
the landfill expansion clearly indicates that there was no
probabl e cause for an action against her. WIIlians al so contends
that factual issues regarding Diversified’s and Alt’s notivation
remai n, as evidenced by the fact that their lawsuit fits all of
the characteristics of a lawsuit filed to intimdate a citizen
into silence regarding an issue of public concern.® Finally, she
argues that any statenents attributable to her are protected by
the First Amendnent to the United States Constitution, and thus

cannot formthe basis for an action agai nst her.

Al't, nmeanwhile, argues that the trial court did not

abuse its discretion in limting discovery, but in fact

®The | egi slature has recently recogni zed the evils of this type of
lawsuit. See T.C.A. 8§ 4-21-1001, et seq. This legislation was enacted after
the underlying action was filed and hence is not applicable to this case.
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restricted only discovery of irrelevant matters. He also
contends that a claimof malicious prosecution is not appropriate
agai nst an attorney under these circunstances, and that the

evi dence denonstrates that he acted with probabl e cause and

wi thout nmlice.

Diversified has not filed a brief or otherwi se nmade an

appearance on this appeal.

V. Applicable Law

To prevail on a claimfor malicious prosecution, a
plaintiff nust establish the followi ng elenents: 1) a prior
action was instituted w thout probable cause; 2) the defendant
brought such action with malice; and 3) the prior action was
termnated in the plaintiff’s favor. Roberts v. Federal Express
Corp., 842 S.W2d 246, 247-48 (Tenn. 1992); Christian v. Lapidus,
833 S.w2d 71, 73 (Tenn. 1992); Lewis v. Allen, 698 S.W2d 58, 59
(Tenn. 1985); Lantroop v. Moreland, 849 S.W2d 793, 797

(Tenn. App. 1992).°

Probabl e cause exists when the facts and circunstances
are sufficient to lead an ordinarily prudent person to believe an

individual is guilty of the conduct alleged. Roberts, 842 S. W 2d

7 . . . Lo . L
Several of the cases cited in this opinion involve malicious
prosecution claims in which the underlying proceeding was crimnal, rather

than civil, in nature. However, it has been noted that “the same genera
rules and limtations apply to an action founded upon a civil proceeding, vis-
a-vis crimnal proceedings.” Morat v. State Farm Mut. Auto. Ins. Co., 949
S. W 2d 692, 695 (Tenn. App. 1997). It is clear that a malicious prosecution
claimwill lie for a wongfully pursued civil action. See Peerman v.

Si di cane, 605 S. W 2d 242, 245 (Tenn. App. 1980); Evans v. Perkey, 647 S.W 2d
636, 641 (Tenn. App. 1982).



at 248. The exi stence of probabl e cause does not depend upon a
subj ective assessnment of the defendant’s nental state, but
instead is “determ ned solely froman objective exam nation of
the surrounding facts and circunstances.” 1d. It is now clear
that such a determination is a question for the trier of fact.

Id. at 249.

The el enent of nmalice generally addresses the
subj ective nental state of the defendant. I1d. at 248. However,
t he exi stence of nmalice can be inferred fromthe fact that a
| awsuit was brought w thout probable cause. Lewis v. WIIlians,
618 S.W2d 299, 303 (Tenn. 1981); Carter v. Baker’s Food Rite
Store, 787 S.W2d 4, 8 (Tenn. App. 1989); Kerney v. Aetna Cas. &
Sur. Co., 648 S.W2d 247, 252 (Tenn.App. 1982).% This court has
al so held that in actions for malicious prosecution, a show ng of
a |l ack of probable cause will give rise to a rebuttable
presunption of malice. Sullivan v. Young, 678 S.W2d 906, 911
(Tenn. App. 1984); Kerney, 648 S.W2d at 252. This is a
presunption of fact. Lews, 618 S.W2d at 303. The issue of

malice is a question of fact for the jury. Id.

The def endants acknow edge that the third el enent of
WIllians’ claim-- termnation of the prior suit in favor of the
plaintiff -- is satisfied in this case. It is clear that the

voluntary term nation by non-suit of a conplaint satisfies the

8 n Roberts v. Federal Express Corp., 842 S.W 2d 246 (Tenn. 1992), the
Supreme Court overruled Lewis and other decisions to the extent that they had
hel d that the question of probable cause was ultimtely a question of |aw for
the court. However, the proposition for which Lewis, Carter and Kerney are
cited in this opinion remains valid.

10



requi renent of a favorable term nation, provided such term nation
I's not in connection wwth a settlenent or conprom se, or
undertaken in order to re-file the action in a different forum

Christian, 833 S.W2d at 74.

Wth regard to malicious prosecution clains brought
agai nst attorneys responsible for filing the underlying | awsuit,
the general rule is that an attorney is not immune fromliability
solely by reason of his status. See Debra E. Wax, Annotati on,
Liability of Attorney, Acting for Cient, for Mlicious
Prosecution, 46 A L.R 4th 249, 259 (1986). Tennessee recogni zes
this general proposition. See Evans v. Perkey, 647 S.W2d 636
(Tenn. App. 1982), and Peerman v. Sidicane, 605 S.W2d 242

(Tenn. App. 1980).

V. Analysis

A Wllianms’ C aimAgainst Dversified

As noted earlier, Diversified did not file a brief in
connection with this appeal. It apparently relies on the record

to support the trial court’s grant of summary judgnent.

We turn first to the el enent of probable cause. In the
underlying action, Diversified alleged that RAILE and its
i ndi vi dual nenbers, including WIllians, had wongfully interfered
with its business relations. Diversified clained that the RAILE
menbers had made fal se and nalicious statements in order to

obtain a denial of its application to expand the landfill, and
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had sought to destroy its business by influencing others to
breach contracts or cease doing business with D versified.
However, neither Diversified s conplaint, nor the affidavits and
exhi bits acconpanying its notions for summary judgnent, contain
any specific allegations regarding WIllians. Furthernore, none
of the witnesses deposed by Wllians testified as to any specific

know edge of WIIlianms’ involvenent.

George Randi, who was President and Chi ef Executive
Oficer of Diversified at the tinme of the events in question,
testified in his deposition that he had been “told” that WIIlians
had made certain statements. However, he could not el aborate on
the statenments and did not recall who had given himthis
information. He also testified that he had assuned that if
WIllians was a nenber of RAILE, then she was necessarily invol ved
in its opposition to the landfill. Likew se, Ral ph Deporter, a
menber of Diversified' s Board of Directors at the tinme, testified
in his deposition that he was unsure whether WIIlians had
participated in RAILE s opposition to the landfill expansion
prior to the filing of Diversified s |awsuit against her. He
al so stated that he had no information that would lead himto
believe that WIlianms had nmade any fal se statenents regarding
Diversified s conpliance with its landfill permt. By the sane
t oken, Paul Ray Seaton, a sharehol der and former officer of
Diversified, testified in his deposition that he had only seen
Wl lianms’ nanme in the paper or heard it conme up in connection
with RAILE. Like the other witnesses, Seaton could offer no

specific testinony regarding WIllians’ invol venent.
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In opposition to Diversified s allegations, WIIlians
submtted an affidavit in which she states that she was not
i nvol ved in RAILE s opposition to the landfill prior to the
filing of Diversified s |awsuit against her. She contends that
she made no statenents to governnent officials or the press and
that she attended no public hearings or county conmmi ssion
nmeetings prior to the filing of Diversified s lawsuit. WIIlians
states that her only participation in the opposition to the
| andfill consisted of attending three RAILE neetings, and one
public hearing -- all in August, 1993, well after Diversified

filed its action against her.

Thus, there is evidence that WIlianms was not involved
in RAILE s opposition to the landfill expansion prior to the
filing of Diversified s suit, and that she did not nmake any
statenents regarding Diversified or the landfill prior to the
time the underlying action was filed. Such evidence necessarily
rai ses a question as to whether Diversified had probable cause to
file suit against her. Fromour “objective exam nation of the
surroundi ng facts and circunstances”, Roberts v. Federal Express
Corp., 842 S.W2d 246, 248 (Tenn. 1992), we find that there is an
i ssue of material fact as to whether an ordinarily prudent person
woul d have been led to believe that Wllians was guilty of
wrongful interference with Diversified s business interests. 1d.
The facts before the trial court, and now before us, clearly do

not negate the elenent of |ack of probabl e cause.

We turn next to the elenent of malice. As noted

earlier, the elenent of nmalice nmay be inferred froman absence of
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probabl e cause. Lewis v. WIllians, 618 S.W2d 299, 303 (Tenn.
1981); Carter v. Baker’s Food Rite Store, 787 S.W2d 4, 8

(Tenn. App. 1989); Kerney v. Aetna Cas. & Sur. Co., 648 S.W2d
247, 252 (Tenn. App. 1982). Thus, if there are issues of disputed
fact in the instant case regardi ng the existence of probable
cause, it follows that the issue of nmalice is still a matter of

di sputed fact by virtue of the aforesaid inference. It is clear
that the facts before us would support a finding that D versified
di d not have probable cause to sue Wllians. This gives rise to

a presunption of malice.

The record reveals that Diversified failed to negate
any one of the elenents of WIllianms’ claimof malicious
prosecution. Taking “the strongest legitinmate view of the
evi dence” in favor of Wllians, and allowng “all reasonabl e
i nferences” in her favor, Byrd v. Hall, 847 S.W2d 208, 210
(Tenn. 1993), we find that summary judgnent for Diversified is

not appropri ate.

B. WIllianms’ C aimAgainst At

We now turn to the grant of summary judgnent in favor
of AlIt. Alt contends that WIllianms satisfied neither the
probabl e cause nor the nmalice elenment of her claim At also
mai ntai ns that “malicious prosecution is a cause of action
against a party, not an attorney”; however, he has cited no
authority, nor have we found any, to indicate that an attorney is

i mune fromsuch a claim As we have indicated earlier, the case
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authority is to the contrary. See Evans, 647 S.W2d at 642;

Peer man, 605 S. W 2d at 245.

Allow ng “all reasonable inferences” in Wllians’'s
favor, Byrd, 847 S.W2d at 210, we conclude that the record
reflects material disputes as to both probable cause and nali ce.
The exi stence of probabl e cause does not depend on Alt’'s
subj ective nmental state, but instead requires “an objective
determi nation of the reasonabl eness of [his] conduct in |ight of
the surrounding facts and circunstances.” Roberts, 842 S.W2d at
248. He therefore cannot negate the | ack of probable cause
el ement of Ms. WIllianms’ claimsinply by contending that he filed
the action on behalf of his client and in good faith. As
determ ned fromthe surroundi ng facts and circunstances, issues
of fact renmain regardi ng whether an ordinarily prudent attorney

woul d have proceeded to file the instant action against her. 1d.

The el ement of nmalice, on the other hand, does involve
a question of subjective intent. Id. However, as with the claim
against Diversified, there is an issue as to whether probable
cause exi sted; since an absence of probable cause gives rise to
an inference of malice, Lewis, 618 S.W2d at 303, Carter, 787
S.W2d at 8, Kerney, 648 S.W2d at 252, factual disputes

regarding malice remain as well.

Alt filed an affidavit in this case in which he denied

“that he had any ill-will or aninobsity against any of the

plaintiffs.” H's affidavit consists of a series of sworn denials
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Wi th respect to the allegations against himin the conplaint.

Illustrative of these denials is paragraph 13 of the affidavit:

Affiant denies that he acted nmaliciously or
oppressively in initiating and prosecuting
the prior lawsuit and its appeal. He further
deni es that he had any intent to punish,
intimdate, vex, harass, annoy, injure, or
damage any of the plaintiffs or sought to
frighten or intimdate themin any manner.

On the issue of probable cause, Alt’'s affidavit contains sparse

facts:

Affiant becanme aware through nmedi a coverage
that Diversified in connection with its
application for expansion of its landfill was
bei ng opposed by citizens of McM nn County
who were residents in the vicinity of the

| andfill.

Any subsequent information |earned concerning
the nane of the group, their nenbers, etc.

woul d all be subject to the attorney/client
privil ege.

Alt’s affidavit did not present facts show ng that he
had probabl e cause to file the underlying action.® That
affidavit certainly was not sufficient to establish undisputed
facts regarding the issue of probable cause as to WIllians once
she filed an affidavit reflecting no involvenent in the matters

whi ch pronpted the filing of the underlying action.

In order to secure summary judgnent, Alt had to negate

at |l east one elenment of Wllians’ claim He did not show t hat he

9As shown in a different context, an attorney, in filing a |awsuit, has
an obligation to conduct a reasonable inquiry regarding the factual basis for
the suit. See Rule 11.02, Tenn.R. Civ.P.
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had probabl e cause to institute an action against her on his
client’s behalf. Wth no facts in Alt’s affidavit show ng
probabl e cause, and with Wllians attesting to a total |ack of

i nvolvenent in the matters alleged in the underlying |awsuit, we
are left with only one conclusion -- a total |ack of probable

cause which in turn gives rise to an inference of malice.

In summary, our analysis proceeds along the foll ow ng
lines. WIlianms did not participate in any of the matters upon
whi ch the underlying action was based and did not nake any
actionable statenents. W know this because she says so in her
affidavit and, as the nonnoving party, she is entitled to our
full belief. Wiile she was not, in fact, involved in any
actionabl e conduct, we nust still determne if Diversified and/or
Al't were possessed of facts that would have | ed an ordinarily
prudent person to believe she was guilty of such conduct.

Neither Diversified nor Alt have placed before us any real facts
showing Wl lians’ involvenent. This, plus her non-involvenent in
fact, presents a picture of no probable cause. A |ack of
probabl e cause |l eads to a presunption of malice. Thus, the
record before us presents a | ack of probable cause and nmalice --

the remaining el enents of an action for malicious prosecution.

Wil e an attorney can have probable cause to file a
| awsuit and thereby avoid a malicious prosecution action or an

abuse of process action,!® see Evans, 647 S.W2d at 642, it is

Yapuse of process has been defined as a “use of |egal process to obtain
aresult it was not intended to effect, for wrongful purposes.” Evans, 647
S.W2d at 641. \While this aspect of WIllianms’ claimis not discussed
extensively in the briefs, we have concluded that neither of the defendants is
entitled to sunmary judgnment as to this claim
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| i kew se clear that his or her involvenent can present a factual
scenari o supporting a conclusion that the attorney was guilty of
actionabl e conduct, see Peerman, 605 S.W2d at 245. 1In this
case, we do not know the facts, if any, that pronpted At to
believe that Wllianms was guilty of the matters alleged in the
underlying lawsuit. Since this information is not now avail abl e

tous, At is not entitled to a dism ssal of this action.

C. Trial Court’s Limtation of Discovery

Havi ng determ ned that the papers before us do not

justify a grant of summary judgnent to either of the defendants,

18



we pretermt the appellant’s alternative basis for attacking
summary judgnent, i.e., the alleged failure of the trial court to
al | ow addi ti onal discovery before deciding the defendants’
notions for summary judgnent. W do not believe it appropriate
for us to decide whether, and to what extent, additional

di scovery is appropriate in this case. Those issues are best

left to the trial court for future determ nation.

Vi . Concl usi on

For the foregoing reasons, we hold that the trial court
erred in granting Diversified and Alt summary judgnent as to the
plaintiff WIllians. That portion of the trial court’s judgnment
I's hereby vacated. In so holding, we express no opinion as to
the nerits of either claim Costs on appeal are assessed agai nst
the appellees. This case is remanded to the trial court for such
further proceedings as are appropriate, consistent with this

opi ni on.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH | nnman, Sr.J.
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